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SB I011 Water rights.
BILL NUMBER: SB 1011 AMENDED 08/27/98"

B~LL TEXT

AMENDED !NASSEMBLY AUGUST 27, 1998
~ENDED IN ASSEMBLY AUGUST ii, 1998

~4ENDED IN SENATE J~UARY 12, 1998

INTRODUCED BY Senator Costa.

~ ~et to ~end Sections I011 and 1707 of, to add Sections
1014, I015/ 1016, and 1017 to, an~ to repea! and ad~ Sections
1726,.1727, and 1732 of,~the Water Code, relating to water.

LEGiS~TI~E COUNSEL’S DIGEST

SB !011, es amended, Costa. Water rights.
(i) E~istlng law declares that when any person entitled to

the use ’of water under an apDro~riative right fails to use all
or part of the water because’of water conservation efforts,.any
cessation or reduction in the use of the appropriative water
shall be deemed equivalent to a ~easonable beneficialuse of
water to the extent o~ the cessation or reduction in-use.
Existing law declares that where .water appropriate~ for
irrigation purposes is not used by reason of land fallowing, the
reduced usage shall be deemed to constitute water conservation
for the of that provision.purposes

This bill would,.instead, provide that where water
appropriated ~o= irrigation purposes is not used (- as a result ~
of temporary land management practices used in’the course of
normal and customary agricultural production to maintain or
promote the productivity of agricultural land -} {+ by reason of
temporary land fallowing +} , the reduced usage shall be deemed
to constitute water conservation for the purposes of that .
provision.

(2) Existin~ law regulates water transfers.
This bill.would provide that the transact {- or exchange -}

of water shall not cages, or be the basi~ for, a forfeiture,
abandonment, or m~dification oZ any water right, contract right,
or other right to the use of that water. The bill would
prohibit certain transactions relating to the transfer of water
frbm being used as evidence of waste or u~easonable use, or of
cessation of use, o~ the water madeavailable for transfer {- or
exchange -}     The bill would requ/ire, during the term of a {-
water transfer or exchange agreement~ compliance with -}
temporary change, as defined, Zf an enforcement.action or other
proceeding is commenced that alleges that the use of water
violates +) certain limitations on the~water that is subject to
tha~ water transfer {- or exchange -) {- to -}. {+ , that the
determination of the alleged violation +}be {- determined
based on an assessment of the {- reasonableness of the -}
tra~sferee’s use¯of the transferred ware=. The bill wo~id
require a transferred water right to revert from the transferee
to the transferor under specified conditions. The bi!l Would
prohibit a transferee or any beneficiary of a transfer {- or
exchange -} from bringing any claim for a continuation of the
water supply made available by a~transfer {- or exchange -}
agreement or otherwise claiming any right to a continued supply
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of water as ~ result of the transfer {- o~ exchange -) beyond
the term of the transfer {- or exchange -} agreement. The bill
would {- require any reduction in the use of water for the

O purpose.of transferring or exchanging the amount so reduced in
accordance with speci$ied existing law to be d~emed to be a’
reasonable.and ~eneficial use of water -} {+ prohibit any
transfer of.water pursuant to any law from causing a Zcrfeiture,
diminution, orimp~irment of any water right and would require
a transfer of water.that is approved pursuant to that specified
.existing law to be deemed to be a beneficial use of that water
by’the transferor +} .

(3) Existing law authorizes a person entitled to the use of
water to petition the State Water Kesources Contro! Board for a
change in a point of diversion, place of use, or purpose of use
of that water for purposes of preserving or en/~ancing wetlands
habitat, fish and w~idlife resources, or recreation in, or on,
the water, if the state board determines that the proposed
cha.nge meets specified requirements~

This bill woul~ provide that, {- if so requested by -} {÷
upon the request o~ +} the petitioner, {÷ the state board may
specify as part of its’approval of the petition that ÷} any
water that is subject to {~ a petition granted pursuant to these
provisions -} {+ the approval +} shall be in addition to water
that is required, if any, to be used for instream purposes to
meet certain f~deral,.state, {- and’~} {+ or +} local regulatory
requirements. The’bill would, {- in the absence oZ that
request -} {+ except as provided +}., {- require -} {÷ authorize
+} watch that is subject to a petition granted pursuant to
these provisions tb be used to meet, in whole or in part, those
requirements, as prescribed. The bill would specify related
matters.

(4) Exist~nq law provides procedures for temporarily changing
O point ~iversion, place use, or purpose usethe of of

involving the transfer of water.
This bill would revise and recast those procedures, including

prescribed pr’ocedures for petition,’noti~e, review, protest,
and decision regarding a proposed change.

Vote: majority. Appropriation: no. Fiscal committee:
yes. State-mandated local’prcgram: no.

SECTION i. This act shall be known and may be cited as "The
Water ~ights Protection and EA~edited Short-TermWater Transfer
-Act of 1998." {-

SEC. 2. Section i011 of the Water Code is amended to read:

1011. (a) (I) When any person entitled to the ise of water
under an appropriative right fails to use all or any part oZ the
water because of water conservation efforts, any cessation or
reduction in the use of the appropriated water shall be deemed
equivalent to a reasonable beneficial use oZ water to the extent
of’the cessation o~ reduction in use. No forfeiture of the
appropriative r~ght to the water conserved shall occur upon the
!ap@e of the forfeiture period applicable tO water appropriated
pursuant to the Water Commission Act or this code or the
forfeiture period applicable to water appropriated prior to
December 19, 1914.

(2) The board may require that any user of water who seeks

O t he benefit of this section file periodic reports describing the
extent and amount of the reduction’in water use due to water
conservation efforts. To the maximum extent possible, the ~
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reports ohall be made ~ part of ~ther reports required by the
board relating to the use of water. Failure to file the
shall deprive the user of water oZ thebenefits of this
section.                                                                   .

(3) FOr purposes of ~his section~ the term "water
conservation" shall mean the use o~ less water to accomplish the
same purl~ose or purposes of use allowed under the existing
appropriative right. WHere water appropriated for irr~ation
purposes’is not used as a result o~ temporary land management
practices used in the course cf normal and customary
agricultural production to maintain or promote th~ productivity
o£ agricultural land, the ~edueed usage shall be d~eme4 water
conservation ~or purposes of this section.

(b) Water, or the right to the use of water, the use of which
has ceased or been~educ~d as the result of waZe= conservation
efforts as described i.n subdivision (a), may be sold, leased,
exchanged, o~’otherwise transferred pursuant to any provision of
law relating to th~ transfer of water or water rights,
~ncludin~, but not limited to, provisions oZ law ~overn~ng any
change ~n point of diversion,, place of use, and purpose of use
due to the transfer~

(e) Notwithstanding an~ other provision oZ law, upon the
comple~ion oZ the ter~ of a water transZer agreement, or the
right to the use of that water, that ~s available as a result of
water conservation efforts described in subdivision (a), the
ri~t to the use.of the water shall revert to the transferor as
if the water transfer had not been undertaken. -} {+

SEC. ~. Sect’ion.!011 of the Water Code is amended ~o read: ÷}

101l. (i) When any p~rs’on entitled to the use of water under
an a~propriative right fails to use all or any part of the
.water because o~ water conservation efforts, ~ny cessation or
reduction inthe use of the appropriated water shall be deemed
equivalent to a reasonable beneficial use of water to the exten~
of the cessation or reduction in use. No forfeiture of the
appropriative right to thewater conserved shall occur upon the
lapse of the forfeiture period applicable to water appropriated
pursuant to the Water Commission Act or this code or. the
forfeiture period applicable to water appropxiated prior to

The board may require that any user of ~atex who seeks the
b~neZ~t of this section file periodic reports d~scribing the
extent and amount o~ ’the reduction in water use due to water
eonservationefZorts. To the maximum extent possible, the
~eports shall be made a part .of other ~eports required by the
board ;elatin~ to the ~se of water. ~ailure to file the reports
shall deprive the user of water oZ th~ benefits oZ this
section.

~or Durposes of this sectiol, the term "water conservation"
shal! mean the ~se of less water to accomplish the same purpose
or purposes ~f use allowed under the.ex!s~n~ apDropriative
right. Where water app=opriated for ir~ation purposes ~s not
used by reason of (+ tempora~M ÷} Rand fallowing or
rotation, the reduced ~sage shall be deemed water conservation
Zo~ purposes of this section.

(b) Water, or the right to the use of water, the USe of which
has ceased or been reduced as the result e~ water ~onservat~on
efforts as described in subdivision (a), may be sold, leased,
exchanged, or otherwise transferred pursuant to anM prov~si~n of
law relating to the transfe~ of water or water rights, .
including, but not limited to, provisions of law govexning ~ny
change in point of diversion, place O~ use, and purpose of
due to ~he transfer.

(c) Notwithstanding any other pzov±s~on of law, upon the.
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completion of the term of a water transfe: agreement¯ or the
right to the use of that water, that is available as a result of
water conservation efforts described in subdivision (a), the
right to. tl~e use of the water shall, revert to the transferor as
if the water .transfer had not been undertaken.

SEC. 3. Section 1014.is added to ’the Water.Code,. to read:
.1014. ’The transfer {- or exchange -} of water shall not

cause, ~r be the basis for, a forfeiture, abandonment, or
modification of any watertight, contract right, or other right
to .the use of that water. An of~e~ of water ~o~ transfer {- or
exchange¯ contract negotiations, or a. transfer or exchange -}
¯ contract negotiations, or a transfer +}.agreement shal! not
be used as evidence of waste or unreasonable, use~ or of
cessation of use, of the water made available for trans£er {" or
exchange -} .

SEC. 4. Section 1015 is added to the Water Code, to read: {-

1015. ~uring the t~rm of a wa~e~ transfer or e~change
agreement, compliance with Section 2 of Article X of the -}

1015. During the term of ~ temporary change¯ as defined in
Section 1728, if an enforcement action or other proceeding is
co~m~enced 5ha~ alle@es that the use of water violates S~cticn
oZ Article X oZ ~he +} California Constitution~ Sections i00,
101, 1410~ and 1675, {- and -} {+ or +} any other legislative,
administrative, or Judicial limitation on the water that is
subject to that water transfer :~- or exchange, shall be
determined -} {÷ and the water involved is~ a~ the ti~e of the
alleged vio!ation~ subject to a water transfer, the
determination of th~ alleged violation shall be +} based on an
assessment o~ the {- reasonableness of a -} transferee’s use of
transferred water.~ ~f a transferee’s right to use transferred
water.is dlvested, in whole, or in part, on the basis of the
transferee’s’aba~donment, forfeiture, waste, or unreasonable~use
of the ~ransferred water, the divested portion of the right
shal! revert i~nmediately to the transferor.

S~C. 5, Section 1016 is added to the Water Code¯ to read:
1016. (a) At the c6nclusion of the term of a water transfer

{- or exchange -} agreement¯ all rights in, and the use ~f, the
water subject to the agreement revert back to the transferor.

(b) After the conclusion of the term of a water
exchange.-} agreement, the transZeree or any beneficiary of the
transfer {- or exchinge -} shall not do either of the following:

(!) Bring any’claim for a continuation of the water supply
made available by the agreement.

(2) Claim any right to a continued supply of water as a
result of the transfe~ {- or exchange -} , based on reliance,
estoppel, intervening public use, prescription¯ water shortage
emergency, or unforeseen or unforeseeable increases in demand,
or any other cause.

SEC. 6. Section 1017 is added to the Water Code, to read: {-

1017. A~y reduction in the use. of water f~r the purpose
transferring or exchanging the amount soreduced in accordance
with Section i011 shall be deemed to be a reasonable and
beneficial use of water. -} {+

i017. No transfer of water pursuant to Section 1011 Or any
other provision of law shall cause a
impairment of any.water right. A transfer o~ water that is
approved pursuant to S~ction i011 or any other provision of law       "
shall be deemed to be a beneficia! use of that water, by the
t~ansferor. +}
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SEC. 7~ Section 1707 Of the Water Code is amended to read:

1707. (a) (1) Any person entitled to the use of water,
whether based upon an appropriative, riparian, or other right,
may petition the board pursuant to this chapter, Chapter 6.6
(commencing with Section 1435) or Chapter i0.5 (contmencing with
Section 1725) for a change for purposes of preserving or
enhancing wetlands habitat, fish and wildlife resources, or
recreation in, or on, the water.

(2) The petition may be submitted Zor any ofthe purposes
described in paragraph (I) and may, but is not required to, be
submitted in combination with a petition to make any other
change authorized pursuant to this part. The petition shall
specify the time, location, and scope of the requested change,
and other relevant information relating thereto.

(b) The board may approve the petition filed pursuant to
subdivision (a), subject to any terms and conditions which, in
the board’s judgment, will best develop, conserve, and utilize,
in the public iDterest, the water proposed to be used as. part of
the change, whether or not the proposed use involves a
diversion of water, if the board determines that the proposed
chang4 meets, all of the following requirements:

(I) Wil! ~ot increase the amount of water the person is
entitled to use.

(2) Wil! not unreasonably affect any legal user of water.
(3) Otherwise meets the requirements of this division.
(c) (i) ’{-’ If so requested by the petitioner, -} {+ Upon the

request of the petitioner, the board may.specify, as part of its
approval of ~he petition, that +) the water that~ is subject to
{- a petition granted -} {+ the approval +} pursuant to this
s~ction shall be in addition to water that is re~Aired, ~ any,
to be used ~or instream purposes to satisfy any applicable
federal, state, {- and l} {+ or +} local regulatory requirements
governing waist quantity, water quality, instream flows, fish
and wildlife, wetlands,.recreation, and other instrea~l
beneficial uses. ~f the rgquest is approved by the board,
federa!, state, -} {+ state +} and local agencies~ as well as
the courts, shall not credit the water subject to that petition
towards compliance wit.h any of the regulatory requirements
described in this subdivision. {+ A federal agency shall comply
with the requirement imposed by this paragraph to the e~tent
~equired by federallaw, or to the extent that it chooses to
comply..+}.

(2) For the purposes of this subdivision, "requirements"
include requirements or obligations that have not been formally
established or allocated at the time of the petition, and
obligations under any agreement entered into to meet those
requirer~ents. Neither. any petition filed pursuant to this
section {÷ , +}’ nor any docui~ents or statements made in
connection’therewith {+ ~ +} shall be construed or used as an
admission, evidence, or indication of any obligation to meet any
of the requirements described in this subdivision. {-

(~) In. the absence o~ a requ4st described in -} {+
(d) Except as provided in +} subdivision (c), water that is

subjec~ to a petition granted pursuant to this section shall be
used to meet, in whole or in part, any requirement described in
subdivision (c) {+ , if. any of those requirements exist ÷}
The water shall be credited to the petitioner, or to any other
person or entity designated by the petitioner, whenever that
person or entity has, or.may have,.obiigatio~s to m~et one or
more of the requirements described in subdivision (c). The
water shal! be credited towards compliance with any requirements
described in subdivision (c), by {- federal, state, -} {+ state
÷} and local aqencies, as well as the courts. {+ A federa!
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agency sha!l ~omply with th~ retirement imposed by this
s~vision to the extent re~ired by federal law, or to the
extent that it chooses to comply. +}

SEC. 8. Section 1726 of the Water Code is repealed.
SEC. 9. Section 172~ is added to the w~ter Code, to read:

1726. (a) A permit~ee or licensee who proposes a temporary
change shall s~mit to the board a petition to change the terms
o~ the pe~t or license as re~ired to accomplish the proposed
temporary.change. ~y petitionfor a te=~orary change shall
filed by the per~ttee or licensee. .If the proposed~temporary
change is for the benefit of a contractor or user supplied
directly or indirectly by the per~!ttee or licensee, the
pe~ittee or licens#e may authorize the contractor or user. to
participate as a copetition@r~ The pe~ittee or licensee shall
identify any copetitioner in the petition.

(b) A petition shall include all of the following:
(I) Proof that. the transferor has the &egal right to use the

water.proposed to be transferred throughout the te~ of the
proposed temporary change.

(2) A written description of the’ changes in water storage,
ti~ng, and point of diversion, place and p~zpose of use, timing
and point of return flow, and water ~alit~ of instream flows
that are likely to occu~ as a result of th~ proposed temporary
change.

(3) A copy of the water transfer [- o~ water exchange ~}
agreement. The petitioner may omit the financial te~s o~ the
agreement from its s~ssion to the board~

(c) A petitione9 shall provide a copy of the petition to the
Department of Fish and Game, the board of supervisors of the
~o~ty or counties in which the petitioner currently stores or
uses the ware= subject to the petitlon~ and the board o~
supervisors of the county or counties to which the water is

to be transferred.proposed
(d) Within I0 days of the date of s~mission o~ a petition to

the board, the petitioner shall p~lish &n not less than one
n~wspaper Of gener&l circulation, in the county or counties in
which the petitioner currently stores or uses the ’water s~ject
to the petition, a n~tice of the petition and a brief
description of the terms of th~ proposed temporary change. The
board shall, in a t~ely manner, provide to the petitioner a
iZ@t’o~ water right holde’rs o~ record on file with the board {-
on the ~ffected watercourses -} {+ who may be affected by the
t’ransfer, +} and the p~tit&onez shall provide written notice to
those water right holders not later than I0 days a~ter the date
on which the petition is s~mitted. The board shal! post the
notice of petition on its Internet web si~e not later than i0
days a~ter the date on which the petition is s~tted. The
notice of the petition shall specify the date on which protests
are due. The board mayimpose on the petitioner any other
notice requirement it dete~ines to be necessary.

(e) Within I0 days of the date of receipt of a petition, the
board shall co--once an investigation o~ the proposed temporary
change. Pursuant to that investigation, the board shall
dete~ne if the {- ~etitioner has a valid water right to use
the water ’included in the petition throughou.t the te~ of the
proposed temporary change -} {+ water p=oposed to be transferred
would have been cons~ptively used or stored pursuant to the
petitioner’s pe~t or license in the absence of the proposed
transfer +} .    The board also shall evaluate the changes in
water storage, timing and point of diverslon~ place and purpose
of use, timing and point of return flow, water quality, and~
instre~ flows, {+ availability of water within the watershed of
the transZeror~ +} and other changes that are likely tO Occur
as a result oZ the proposed temporary change.
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(f) Water users that may be’affected by a proposed temporary
change and any other interested party may file a written protest
regarding a petition with the board. Protests shall be filed .not later than 30 days a.fter the date 1- that the board

.commences an investigation pursuant to subdivision (e)-} {+
that the notice was published pursuant, to ~ubdivision (d) +}
The board shall evaluate and take into consideration all
protests that are filed i’n a timely manner.

(~) (i) Except as specified in paragraphs (2) and (3), the
board shal! render a decision on the petition not later than 30
days after the date that investigation commenced {+ or the date
that the notice was published, whichever is later +} . The
board’s decision shall be in accordance with the s~bstantive
standards set forth in Section 1727. The board shall explain
its decision in writing and shall send copies oZ the decision to
the petitioner, the Department of Fish and Game, the board oZ
supervisors of the county or counties described in s~bdivision
(c), {-~thewater rights holders of record id~ntiZled pursuant.
to subdivision (d), -} the proposed transferee, and any party

.who has filed a written prOte@t.in accordance with subdivision
{f).

(2) If protests are filed inaccordance’with subdivision
or ~or ~ny other good cause, the board may extend the date of
its decision for up to 20 days.

(3) Zf the board or the petitioner determines that an
additional extension of time Zor a decision is’necessary for the
bo~rd to make the ZSndings required by Section 1727~ or that a
hearing is necessary for the board to make those findings, ’the
board may extend’the time ~o~ {+ a +} decision with the consent
of the petitioner. If the petitioner agrees to a hearing, the
board shall ideDtify the issues for which additiona! evidence
required and shall fix a tame and place for the hearing. The
board shall provide notice of the time, andplace, subject
matter of the hearing to the petitioner, the Department of Fish
’and Game, the.board of siperviso~s of the county or corm.ties
described in subdivision (c), the water right holders of reccr~
identified pursuant to s~bdivlsio~ (d),.the proposed transferee,
and any party who has filed a written protest in accordance
with subdivision (f).

SEC. I0. Section 1727 of the Water Code is repealed.
SEC. iio Section 1727 is added to the Water Code, to read:

1727. (a) ’Th~ board shall review a petition for a temporary
change Of water rights in accordance with this section.

(b) The board shall approve a temporary change if it
determines that .a preponderance of the evidence shows both of
the following:

(!) The proposed temporary change would not injure any legal
user of thewater, during any potentia! hydrologic condition {+
that the board determines is likely to occur durihg the proposed
change +} , thr.ough significant changes in water quantity,
water quality, timing of. diversion or use, consumptive use of
the Water, or reduction in return ~lows.

(2) The propose~ temporary change would not unreasonably
aZZec~~ish, wildlife, or other instream beneficial uses,

(c) The petitioner. ~hall.have the burden of establishing that
a proposed te~orary change would comply with paragraphs (i) ,
and (2) oZ subdivision (b). If the board determines that {+ that’
+} petitioner has established a prima facie case, the burden of
proof shall shirt to any party~that has filed a protest
pursuant to s~b~ivls!on (f) of Section !~26 to prove that the
propose~ temporary chan~e would ~ot comply with para@raphs (i)
and (2) of subdivision (b).

(d) In ~reviewing a petition for a t?mpo~ary change, the board
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shall not modify any term or c.ondi~ion of the p~titioner’s
permit or license, including those terms that proteht other
legal users of water~ fish, wildlife, and other instream
beneficial uses, except as necessary to carry out the temporary
change in accordance with this article.

(e) in applying the standards set forth in Darasraphs (I) and
(2) of shb@ivision (b), the board shall not denM, or place :’
conditions on, a temporary change to avoid or mitigate i~pacts
that are.not caused bythe temporary change. Neitker the
Department of Fish and Game {+ , +} nor any other state agency
that comments on the proposed temporary change [+ , ÷} shall
propose c6nditions to mitigate effects on fish,.wildlife, oz’
other inStream beneficial uses caused/by factors other than the
pzoposed temporary change. .This subdivision does not limit the
boa@d, the Departmen~ of Fish and Game, or any other state
agency, in proceed£ngs pursuant to any provision of law othe~
than this artic!e~

SEC. 12. Section 1732 of the water Code is repealed.
SEC..13. Section 1732 is added to the Water Code, to read:

1732. The petitioner shall not initiate or increase the use
of groundwater to replace surface water transferred {- or
exchanged -} pur’suant to this’ article, except in compliance with
this article and Sections I~4SoI0 and 1745.11.
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